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INVALID DEALINGS AND THEIR CONSEQUENCES

Abstract. The article reviews and analyzes the scientific views on the differ-
ent approaches to the definition of the concepts of «transaction» and «invalid
transaction». The grounds for invalidation of a transaction due to its nullity or
voidability are also analyzed. The authors have come to the conclusion that scien-
tific developments of lawyers and theorists as well as law enforcement practice
are to be taken into account to determine the general approach to the definition
of the concept of «invalid transaction».
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HEAEMCTBUTENbHbIE COAENIKM U UX NOCNEACTBUA

AHHOMayusA. B cTaTbe paccmMaTpMBalOTCA M aHANM3MPYIOTCA HayuHble Noa-
XO/bl K ONPefeNneHuIo NOHATUI «CaenKa» U «HeaeuCTBUTEIbHAA CAeNKa», OCHO-
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BaHMA ANA NPU3HAHUA COAENKU HEeAeUCTBUTE/IbHOM B CUTY €€ HUYTOXKHOCTU UN
OCNOPMMOCTU. ABTOPbI MPULLAN K BbIBOAY, YTO A4 BbipabOTKK obuiero nogxoaa
K onpeaeneHuto NOHATUA «HeAeNCTBUTENbHAA CAeNKa» HeobxoAMMO y4nTbiBaTb
Hay4yHble Pa3paboTKM NPaAKTUKYIOWMX HOPUCTOB U TEOPETMKOB, MPUHMMATL BO
BHUMAHME NPaBoONPUMEHUTENbHYIO NPAKTUKY.

Knwoueeble cnoea: caenka, HeaeUCTBUTENbHOCTb CAENKU, HUYTOMKHOCTD,
OCMOPUMOCTb, YHaCTHOE NPABO, rPa*kAaHCKMe npasa M 06A3aHHOCTH

Ana yumupoeaHus: Xa3sueBa P.P. HepencrteutenbHble CAENKM U UX NOCNe-
cteua / P.P. Xasmesa, P.P. FOcynosa. — DOI 10.33184/vest-law-bsu-2023.18.4 //
BecTHMK WHCTMTYTA npaBa balwKMUPCKOro rocygapcTBeHHOro yHuBepcuteTa. —
2023. —Ne 2. —-C. 41-46.

Transactions are an integral part of the life of any person. And within the
framework of civil turnover, an important problem at the moment is the protec-
tion of the interests and rights of bona fide participants.

In Roman law, the concept of «deal» was originally used in a double sense.
In the first case: a transaction is any private law act aimed at establishing, chang-
ing or terminating legal relations between subjects of law. In the second, those
private-law acts, that met all the requirements of the law were called transac-
tions’.

In the Civil Code of the Russian Federation (hereinafter — the Civil Code of
the Russian Federation)?, article 153 provides a legal definition of a transaction. It
follows from this article that transactions are actions of citizens and legal entities
aimed at establishing, changing or terminating civil rights and obligations. By
means of transactions, subjects of civil law establish, change or terminate their
civil rights and obligations according to their expressed outside will and in their
interest (paragraph 1 of paragraph 2 of article 1 of the Civil Code of the Russian
Federation).

For the execution of some transactions, it is necessary and sufficient to ex-
press the will of one party (Article 154 of the Civil Code of the Russian Federa-
tion). Unilateral transactions include, in particular, the issuance of a power of at-
torney, will, acceptance of inheritance, rejection of inheritance, issuance of an
independent guarantee. As a general rule, a unilateral transaction creates obliga-
tions only for the person who made the transaction. Deals, for the conclusion of
which it is necessary to express the agreed will of the two parties, are called bila-

! lOpuamnueckue caenku [dnekTpoHHbIit pecypc]. URL: https://studme.org/285239/
pravo/yuridicheskie _sdelki (naTta obpauieHua: 18.04.2023).

2 [paxaaHCKuit kogeke PO ot 30.11.1994 Ne 51-d3 [IneKTpoHHbIi pecypc] // Odu,
WHTEpPHEeT-NopTan nNpasoBon nHpopmaumn. URL: http://www.pravo.gov.ru/ (aata obpauye-
HuA: 18.04.2023).
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teral. Bilateral and multilateral transactions are called contracts, these are
agreements between two or more persons on the establishment, change or ter-
mination of civil rights and obligations (Article 420 of the Civil Code of the Russian
Federation).

In order for the deals to lead to legal consequences, a number of conditions
must be met. Firstly, transactions must be made by persons who have transaction
capacity, which in turn is an integral part of legal capacity. Secondly, the expres-
sion of the will of the person must correspond to his actual will. Thirdly, the will
of the person should be formed freely, and also not be under unlawful outside
influence. For example, violence, deception or illness, intoxication [1]. And finally,
fourthly, the transaction should not contradict any regulatory enactments, i.e. we
take into account the legality of its content.

It follows from the above that violation of at least one of the conditions for
the validity of transactions may lead to the recognition of the transaction as
invalid, unless otherwise provided by law (clause 1 of article 162 of the Civil Code
of the Russian Federation).

The very concept of an invalid transaction is not established by law, but de-
veloped only in the theory of law. Invalid transactions are considered to be the
actions of persons, both individuals and legal entities, although they are aimed at
establishing, changing or terminating a civil legal relationship, but do not create
these consequences due to the inconsistency of the actions committed with the
requirements of the law [2].

The question that might arise is in what cases transactions are invalid. First,
if the transaction was made by a minor and without the consent of his legal rep-
resentatives. The exception is minors who have become fully capable (Article 27
of the Civil Code of the Russian Federation). In this case, the transaction may be
declared invalid by the court at the suit of a legal representative. If the transac-
tion was declared invalid, then the rules that are provided for in clause 1 of Ar-
ticle 171 of the Civil Code of the Russian Federation apply, namely, bilateral resti-
tution will be applied, as well as compensation by the capable party to the minor
for real damage if the capable party knew or should have known about the fact
minority of the other party.

The will of parents, adoptive parents and trustees to make a deal by their
wards is expressed in the form of giving consent to the deal. As a general rule,
consent can be given by one of the parents, but if there are disagreements on
this score, each of them has the right to apply for resolution of these disagree-
ments to the guardianship and guardianship authority or to the court. In order to
avoid further complications, it is advisable to obtain the consent of both parents
when making any major transactions with a minor [2]. Secondly, if the transac-
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tion was made by a citizen, who, in turn, was limited by the court in his legal ca-
pacity on the basis of Article 30 of the Civil Code of the Russian Federation.

In this case, the transaction can also be recognized by the court as invalid at
the suit of the trustee with the application of the consequences provided for by
Article 176 of the Civil Code of the Russian Federation: bilateral restitution, com-
pensation by a capable party for real damage suffered by the other party. Thirdly,
a transaction that was made, although by a competent person, but at the time of
its execution in a state where he was not able to understand the meaning of his
actions or to direct them. Such a transaction will be invalidated in accordance
with Article 177 of the Civil Code of the Russian Federation.

Fourthly, the transaction may not be recognized as valid due to the discre-
pancy between the expression of the will of the actual will of the party, commit-
ted under the influence of a delusion of significant importance. At the same time,
we note that even a conditional expression of will can never be expressed in the
essential parts of a transaction that determine one or another of its legal compo-
sition, since they are its fundamental features, the absence of which does not al-
low us to talk about the completion of this transaction [3]. A delusion can mean a
person's misconception about any circumstances. The person entitled to bring a
claim is the party that acted under the influence of delusion (Article 178 of the
Civil Code of the Russian Federation) [1].

Unfortunately, in most cases, the law does not indicate whether the trans-
action is void or voidable, but only indicates the fact that the transaction cannot
be valid under some specific conditions. The differences between these deals are
not quite clear as it would seem at first glance. The differences between void and
voidable transactions can be reduced to the following criteria:

—the procedure for declaring a transaction invalid (clause 1 of article 166 of
the Civil Code of the Russian Federation)

— the circle of persons who can declare the invalidity of the transaction
(clause 2 of article 166 of the Civil Code of the Russian Federation).

For example, based on the circle of persons who can declare the invalidity
of the transaction, it is obvious that this feature is just a consequence. At least for
the reason that in paragraph 2 of Art. 166 of the Civil Code of the Russian Federa-
tion named authorized persons in relation to only two requirements. |.B. Novitsky
believes that the very term «nullity» is not entirely successful, since it presuppos-
es legal zero [4]. This point of view is supported by the majority of scientists. For
example, F.S. Kheifets also believes that the deal in this case is zero, that is, can-
celed.

V.A. Belov believes that the contested transactions are a kind of forerunner
of the contested transactions [5]. We support this point of view, because if you
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think about it, the challenged transactions were originally valid transactions,
which only after some time became invalid.

Transactions that do not comply with the requirements of the law entail
various consequences, for example, unilateral or bilateral restitution. During un-
ilateral restitution the transaction is executed by only one party, which will have
the right to demand the return of the transferred. The situation is different with
bilateral restitution, according to paragraph 2 of Art. 167 of the Civil Code of the
Russian Federation, each party is obliged to return what was received under the
transaction. But if it is impossible to do it we have to reimburse the cost. The
consequences will be more serious if the parties deliberately executed an invalid
transaction. In such a case, all income is charged to the income of the Russian
Federation.

Thus, we came to the conclusion that today transactions play a decisive role in
the development of the economic life of society. However, the question of defining
the concepts of a transaction and an invalid transaction remains controversial. It is
unclear whether an invalid transaction is a legal fact in general and a transaction in
particular; is an invalid transaction a lawful action or is it an illegal action? The solu-
tion of this problem is facilitated not only by scientific developments of lawyers and
theorists, but also by law enforcement practice, which determines the general ap-
proach to the definition of the concept of «invalid transaction».
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